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Dear Mess's. Schneider, Pinkos, Croyle and Ms. Cohen:

We submit these comments on behalf of Baykeeper and its Deltakeeper Chapter,
Cdifornia Coastkegper Alliance, Naturad Resources Defense Council, the Cdifornia
Sportfishing Protection Alliance and Watershed Enforcers (hereinafter Deltakeeper
Chapter). Thank you for this opportunity to comment on the tentative amendments
clarifying the tributary rule. While we acknowledge the necessity of complying with the
Court’ s direction, the hasty approach put forward by staff raises serious questions of
policy and law and opens wide-ranging issues that will dearly have unintended
consequences.

The proposed amendments seek to dter the Board' s longstanding interpretation of
the tributary rule and to sgnificantly ater presently established beneficid uses. Thisnew
interpretation will cast into doubt the beneficia uses of thousands of Centrd Valley
waterways. Further, the Irrigated Lands Unit has rushed to effect this modification of
the tributary rule without considering how the new interpretation will affect its workload
or impact other Regiona Board permitting units (i.e., NPDES, Dairy, ssormwater, ec.).
We believe this hasty action will result in tremendous new burdens on board staff, sow
confuson and directly undermine the Board' s authority to regulate pollution and
unnecessarily weaken the Irrigated Lands Waiver.



In addition, the Board seeks dter established beneficid uses and to accomplish
this sgnificant policy change without the gppropriate and legdly required hearing
procedures and environmenta review process normaly associated with Basin Plan
amendments and changesin beneficid uses. We bdieve such adragtic changein policy
warrants grester scrutiny and more careful thought. This new interpretation of long-
standing gpplication of the tributary rule must undergo aforma CEQA and Basin Plan
review process. These processes must explicitly identify the specific waterways and
beneficiad usesthat will be modified and lay out the procedures, timelines, costs and
responsibilities associated with these modifications.

Although the proposed amendment purports to clarify the gpplication of the
tributary rule, in practice it will create nothing but confusion.  For example attachment
A2 defines * condtructed agriculturd drains’ as waterway's conveying agriculturd
drainage where no natura water bodies existed prior to congtruction activities. This
definition fails to make clear whether thisincludes or excludes water ddivery systems
digributing irrigetion water. At aminimum such irrigation sysems have irrigated
agriculturd beneficid uses and are “waters of the Unites States’ under governing Ninth
Circuit precedent. Headwaters, Inc. v. Talent Irrigation District, 243 F3d 526 (9th Cir
Mar. 12, 2001). Moreover, the definition fails to make clear whether drainage systems
that contain commingled mixtures of agricultura drainage and discharges from other
regulated activities (i.e., dairy or municipa discharges, runoff from highways, right-of-
way chemica gpplications, etc.) areincluded in the definition.

There are now large expanses of the Centra Vdley tha higtorically contained
networks of natural drainages that have subsequently been replaced with channdlized and
congtructed drainage and water distribution systems. For example, examination of the
Eagtsde waterway's between the Tuolumne and Merced Riversrevedsthat virtualy dl
are now referred to as canals or laterals. Historicdly, this area contained numerous
natura drainages that are now replaced with congtructed drains and channels. The
proposed amendment (in Footnote 1 to Attachment A2) seems to indicate that
congructed/channelized systems that have replaced natura drainages will be considered
“dreams.” However the amendment does not st forth the details of the investigation and
decisionmaking process that Regiona Board aff will employ in determining whether
gpecific constructed drains are constructed drains or, in redlity, streams. The amendment
does not explain how many such inquiries will be necessary or what the expected
workload will be.

Federd law requires that fishing and swimming beneficia uses be protected in
waters of the United States and that the 9" Circuit has held that irrigation cands are
waters of the United States if they exchange waters with natural creeks and other waters
of the U.S. Headwaters, Inc. v. Talent Irrigation District, 243 F3d 526 (9th Cir Mar. 12,
2001). Sincethe beneficid uses of “congtructed agriculturd drains’ will no longer be
determined by the tributary rule, the Regiona Board must specificdly and formally
identify the beneficid uses of congructed drains and include those usesin the Basin Plan.
The proposed amendments utterly fail to make clear how the Board will comply with this



legal requirement. Moreover, until the tributary rule designations of “constructed
agricultura drains are replaced with new designationsin the Basin Plan it will be
impossible for the Board to maintain congstency inits beneficia use designations
between different permitting sections of the Board (i.e, NPDES, stormwater, irrigated
lands waiver, 401 certifications, TMDLS, etc.).

Likewise, dl surface waters are consdered, pursuant to State Board Resolution
88-63, to be sources of drinking water having municipa beneficid uses, with severd
exceptions. One relevant exception isfor sysems designed or modified for the primary
purpose of conveying or holding agriculturd drainage water if discharges from such
systems are monitored to assure compliance with al relevant water quality objectives. It
is clear thet few if any of the “congtructed agriculturd drains’ carved out of the tributary
rule by this amendment have been (or will be) monitored as required by resolution 88-63.
Thus, these waters currently (and for the foreseegble future will) have drinking water asa
beneficia use. The proposed resolution does not make clear whether it intends to ater
this beneficia use designation.  Nor does the proposed amendment specify how and
when the Regiond Board plans to implement such amonitoring program for those
sysems for which the useis removed. 1t should be noted that such a monitoring program
would reach far beyond the monitoring requirements presently contained in the Irrigated
Lands Waiver.

The amendment aso threstens to make the receiving water limitations set forth in
the Irrigated Lands Waiver completely unworkable.  The proposed amendment statesin
Attachment A2, No. 4 tha receiving water limitations protecting beneficid uses will
require a determination of the uses gpplicable to receiving water bodies. This seemsto
indicate that these receiving water limitations will not gpply until the Regiond Board
makes a pecific determination with respect to a particular constructed agriculturad drain.
This result will vastly complicate administration and enforcement of the waiver by the
Board. The proposa provides no guidance regarding when and how these determinations
will occur so that applicable receiving water limitations will be triggered.  Nor doesthe
document specify who will make the decision on beneficia uses by using “the other
methods’ of determining beneficid use. Perhgps most troubling, the document does not
describe what will happen in asence of such a determination.

Attachment A2, No. 4 dso States “[t]herefore, regardless of the beneficid uses
that apply to the water body that directly receives the waste discharge, dischargers must
aso ensure that their discharges do not impact the beneficid uses of any downstream
water bodies” Emphasis added. How does the Regional Board propose to enforce the
requirement that dischargers “ensure’ that their discharges to not impact downstream
beneficid uses? Especidly, asthis requirement goes far beyond eements contained in
the present Irrigated Lands Waiver.

Findly the proposed resolution claims that the proposed amendments do not
condtitute substantial changes to the project that would require a subsequent or
supplementa EIR or negative declaration. We strenuoudy disagree. The reinterpretation
of thetributary ruleis likdy to sgnificantly affect the beneficid uses and the water



quaity standards that will apply to protect usesin an unknown number of unidentified
waterways. It will dso affect an unknown number of permitsissued by other Regiond
Board unitsthat have relied upon the previous interpretation of the tributary rule.

An environmenta document must be prepared that analyzes the specific water
bodies that will be affected, existing beneficid usesthat will be diminated, the proposed
time schedule under which reevauations will occur and how the Board proposesto
identify beneficid uses of congtructed agriculturd drains and acquire the necessary
resources needed to conduct required use attainability andyses. The assessment must
aso evauate how this reinterpretation affects other Regiond Board permitting units that
have employed the previous interpretation of the tributary rule in issuing permits.

In closing, the Irrigated Lands Unit in responding to a need to answer aquestion
by the Court, has short-circuited due process and hastily proposed changes in the
tributary rule without identifying the specific effects on specific waterways or
consdering how those changes will affect other Regional Board permitting units that
regulate discharges of wastesto surface waters. This gpproach portends a blizzard of
controversy, litigation and unintended consequences. It and the proposed resolution aso
contravene numerous specific environmenta review and due process requirements
contained in CEQA, the Clean Water Act and Porter-Cologne.

We would urge the Board to reeffirm itslong standing interpretation of the
tributary rule as applicable to dl tributariesincluding constructed agriculturd drains. If
the board is determined to change the beneficid uses of these streams, prudence would
suggest that the Board embrace a more measured gpproach;, first identifying the specific
water bodies and beneficia uses at issue and then establishing the procedures, including
time schedules and identification of required resources and responsibilities, necessary to
accomplish the task without sacrificing water quality protection or leaving numerous
water bodies in limbo without beneficia uses until some uncertain future,

Thank you for considering these comments. If you have questions or require
clarification, please contact me at 209-464-6368.

Sincerdly,
BAYKEEPER'S DELTAKEEPER e. kari @bakeeper.org
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